AUDIENCE RESPONSE
FOURTH SESSION

MR. BECKER: My name is Gordon Becker, and I would like to put a question to
either or both of our panelists. To what extent, if any, do you think that the
provisions of Section VII of Part XII relating to safeguards with respect to vessels
that may be involved in enforcement proceedings by coastal states for alleged environmental violations are available to nonparties to the treaty? Is my question
clear?
Gordon, when I address the navigation provisions of the
Treaty, I am talking about all the nonseabed provisions. Now this goes back to the
pick and choose argument-if one has to pick part of them and reject the rest, one
is legitimately being accused of picking and choosing among provisions of the
Treaty which one either likes or does not like. What I am saying is that all of the
provisions relating to navigation, including the safeguard provisions, were all carefully negotiated. They are all part of that package, and the point is not the value
of the Treaty or the nonvalue of the Treaty. The point is we find ourselves in a
particular position-that is, at least one maritime power that is not going to sign
that Convention. Since these provisions, including the safeguards, reflected what
most of the people at the Conference thought was the best way to deal with the
package, then it seems to me that if one is going to adopt the view that it is in
everyone's political interest to utilize the provisions of the Treaty as guidelines for
conduct, it would include the safeguards as well.
PROFESSOR CLINGAN:

MR. BRITTIN: My name is Bert Brittin from Great Falls, Virginia, and I am a
lnember of Citizens for Ocean Law. I would like to make a comment, or perhaps a
query, to either Tom [Clingan] or Bruce [Harlow]. Parenthetically, the litany that
Tom Clingan gave expressed his personal view, and I would trust that that view
was shared by a great majority of people.
We find ourselves in the unique situation of a major power that has rejected
the Treaty, which of course includes the navigational provisions and regimes that
have an impact on navigation. What is it that the United States can do at this
juncture to be supportive of the uniform and universal application of the freedom
of navigation and indeed the Treaty itself less the seabeds regime? As an example,
since we rejected the Treaty, one of our friends, South Korea, has said it was going
to support the Treaty but was going to insist on prior notification or request for
permission for warships to transit its territorial sea. China has proclaimed the
same thing. The Philippines has stated that transit through its archipelago
without permission is contrary to its constitution. Argentina, for other reasons,
decided not to go along with the Treaty, and the odds of her stepping down from
her 200-mile territorial sea now look extremely small. These examples are the
pragmatic kinds of problems that our country will have to deal with. Having

LAW AND CONTEMPORARY PROBLEMS

[Vol. 46: No. 2

rejected the Treaty, it certainly does not appear that we would be dealing from a
very strong hand.
Let me go back then to the question-what is it the United States can do to
foster a tranquil period of development of ocean law? I suggest two things. The
first is this: when the United States decided to reject the Treaty, it could only be
presumed that that question was very thoroughly studied within the government
and that the conclusion reached was that it was a net detriment to us; therefore,
we rejected it. That is a fact of life now. There is, however, a companion and
compelling question-and that is what I think the government should be looking
at at this time. The question is this: Is it to the advantage of the United States to
have the vast majority of states of the world community adhere to and be supportive of the Law of the Sea Treaty? I am not saying the United States, I say
other states. If the answer to that question is no, then it is a very, very difficult
situation. I just cannot imagine how bad the situation would be if unfortunate
words like chaos or anarchy creep into one's thinking. If the answer to that study
is yes, i.e., that it is to the advantage of the United States for the world to be very
supportive of that Treaty, then to me that means the conduct of the United States
in its foreign relations regarding the oceans must be very uniform in application.
As an example-and this is part of something Bruce [Harlow] said about picking
and choosing what you like and do not like-now there is introduced in the Congress a bill by Congressman Breaux dealing with the Exclusive Economic Zone. It
is a poor bill. It does in fact pick at other parts of the Treaty. Regardless of what
you say, Bruce, perceptions in other parts of the world are that the United States is
again picking and choosing. I think it is a poor show.
There is a second thing the United States should do that I would suggest, and
it is this. If the answer to the question noted above is yes, then I would think that
the United States should let it be known, uniformly, that except for the seabeds
issue the United States understands, appreciates, and values the balances in interests obtained in the negotiations that made the Treaty as it is. These balances of
interest that are reflected in the Treaty are the cement that fosters worldwide
application. With that kind of a proclamation or declaration, we strengthen our
hand, and I think it would strengthen ocean regimes of marked benefit to us as
well as the rest of the world community.
Thank you.
Both Tom [Clingan] and Bruce [Harlow] are excellent lawyers, and they have made, I think, a very persuasive case this morning that all the
goodies in the Convention on navigational and overflight rights are part of customary international law and therefore the United States, in spite of its decision
not to become a party to the Convention, may enjoy them.

AMBASSADOR KOH:

My comment on Tom and Bruce's thesis is this: it is true that as a matter of
state practice, one can say that the maximum permissible breadth of the territorial
sea today, under customary international law, is twelve miles. So we can say that
the rule in the Convention stating that the maximum permissible breadth of the
territorial sea is twelve miles is customary law. But, I am not so sure whether we
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can proceed from that premise to the conclusion, which is the one that Tom and
Bruce have stated, that the regime of transit passage through straits, which you
find in the Convention, is also part of general international law. If you look at the
legislation of the straits states, the states that border straits whose breadth is
between six and twenty-four miles, there is not a single strait state which has
enacted legislation extending its territorial sea in the strait to twelve miles and
which has incorporated the regime on transit passage in its law. And it is my view
that if not for the Conference, if not for the pressure which we, the moderate states,
put upon the extreme strait states, the regime of transit passage would never have
been agreed upon. I take the view that the regime of transit passage is the result of
bargaining and of quid pro quo at the Conference and is a new concept in international law.
It is true that since the 1950's, a majority of the coastal states have claimed one
form or another of resource jurisdiction out to 200 miles. The coastal states may
therefore argue that the Exclusive Economic Zone has become part of existing
international law. But that is not the same as saying that the very complex
arrangements that you find in Article 58 and the other articles that are referred to
by Article 58, on the rights of the international community with respect to navigation, overflight, and other internationally lawful uses of the sea, have also become
part of general international law. And my question to you again, Tom, and to
you, Bruce, is by what process of reasoning do you state the confident conclusion
you do that Article 58, which was so painstakingly negotiated by us and which is
very clearly an example of a bargain between contracting parties resting on quid
pro quo, has become part of general law?
Thank you, Mr. President. Certainly you have raised the
key issues. I will try to comment very briefly because I know Bruce is going to
have something to say, too. Let me take your last point first-on Article 58
regarding the "other international uses." I think that one is pretty clear as a
matter of fact. The only reason, as you know better than I, that this phrase was
inserted was to give the article a clarifying quality. The key phrase in Article 58 is
"freedom of navigation and overflight." That is the key phrase. That phrase was
drawn from Article 87 of the Convention which in turn was drawn from Article 2
of the Geneva Convention. It has meaning. It has a long tradition and background to it. And the only reason that other phrase is in there is to give the article
the balance that is required and to make sure that the term "freedom of navigation and overflight" was qualitatively and quantitatively the same as it had been
in the 1958 Convention. I really think that that is the easiest of your three questions to answer.
With regard to straits and archipelagos, I am going to let Bruce [Harlow]
respond because he really directed his paper toward the customary international
law argument. You may have missed the thrust of my argument. I referred to the
customary international law only to indicate that there are experts both within
and without the United States that are of the view that it is either customary
international law, or an evolving rule, because of the widespread consensus in the
Treaty. But I think my comment went beyond that, and I think if we get into
PROFESSOR CLINGAN:
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arguing whether those provisions are customary or not customary, we are starting
to play a very dangerous game for all of us, for every single country in this world.
The question is, as Bruce [Harlow] has pointed out, whether we can achieve a
globally stable regime for navigation for all, whether party or nonparty, whether
signatory or nonsignatory, and I think that really is important. I would point out
that it is going to be a long time, in my judgment, before this Treaty goes into
force. What are we going to do in the interim if we are not going to recognize
these patterns as being valid? In the interim, you will have people who sign but do
not ratify and people who do not sign. What really is the difference? A country
that signs the Treaty, of course, is bound by the Vienna Convention to act in
accordance with its object and purposes, but it has not accepted the Treaty. It has
rejected the Treaty up until the moment of ratification. Signing only indicates an
intent to try to seek ratification. Why treat a country differently in that position
from one who has not signed the treaty at all during this interim period? My point
is a political one, Tommy [Koh], and I think we would be doing ourselves a disservice if we try to argue this one out on basic international law concepts. We are
part of the U.N. process, and arguments have been made, not by us, that the
process by which international law is made is changing and that custom may have
a different content than it may have had ten years ago. I would love to debate
that with you privately, but my point is that it is dangerous to get into that kind of
an argument, both for the coastal and for the maritime powers, at this stage of the
proceedings.
Let me address all three of your questions in one category. I
think they can be answered as a group. You indicated, as I understood your
remarks, that the twelve-mile territorial sea, archipelagic claims, and EEZ claims
are becoming customary principles. I think you are probably correct that this is
emerging, but the important accomplishment of the Conference was to articulate,
not to create, a right that is concomitant with those principles. The right of transit
passage did not have to be articulated if you presume a high seas corridor through
all significant straits. The right of sealane passage in archipelagos need not be
articulated, and was not articulated, when everyone considered them to be free
high seas. The right of high seas navigation in the EEZ likewise did not have to be
articulated if it retained clearly the status of high seas. The rights derived from the
status.
The problem is created when that status changes. It then becomes necessary
either to extinguish the rights that have existed for the maritime communities or to
articulate in another way what those rights are. What I am suggesting is that the
Conference did not create a right for the United States or other maritime powers.
Its important accomplishment was to articulate what those rights are in light of a
potential recognition of these new areas of coastal jurisdiction and competence. I
think it is important to distinguish between the two-one being articulation of a
practice that has existed for some length of time, that has been acquiesced in by
the world community, and one that is new and unique, created by the Conference.
And I firmly believe that the category we are talking about is the former, and it is
from this that I derive my confidence that you detected in my presentation.
ADMIRAL HARLOW:
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I am Alan Beesley. I have been the leader of the Canadian delegation since the seabed days, and Chairman of the Drafting Committee
for all too long. But I am speaking in my purely personal capacity today, for
reasons which I hope are obvious, because I do not like to see the United States put
on the spot this way. I do not like it at all, but whether we do it or not, the
questions are there and I think by and large it is preferable to bring them out in
the open.
AMBASSADOR BEESLEY:

I am not satisfied with the explanations given. I accept that they are given in
good faith, and they are given in most persuasive terms by people I respect. But I
think there are some fundamental issues that cannot be glossed over. Now firstly,
as background to the questions I would like to pose, are the actual operating principles of the Conference, in which the United States participated fully from the
outset-and indeed participated to the extent of being a major actor in the development of these ground rules and in their actual negotiations. And if I could
reiterate a point I have often made, the United States consistently followed a
problem-solving role. Maybe that is part of its problem now. It was always one of
the protagonists. It cannot just say that other people drew up these rules and we
said we would think about them. The United States was one of those who helped
create them, and it was a major act of creativity. But the background includes
what went on in 1958 and 1960 and the inability to agree on the breadth of the
territorial sea. And we all know the reasons-because of the effect the extended
territorial sea could have had upon international straits. So let us bear in mind
that the preexisting rule was nonsuspendable innocent passage. I have not heard
that phrase used. We cannot just pretend it did not happen. William Safire can,
but we cannot. So that was the rule. Now the difficulty, of course, is the effect
that a twelve-mile territorial sea would have upon straits used for international
navigation. Traditionally, an international strait has not been considered such
unless the problem of passage arose because it was enfolded by territorial sea.
Otherwise it was just a strait-a strait that happened to have a high seas corridor.
No special rules were needed. So question number one I would ask you is whether
you do remember that there was a rule called "nonsuspendable innocent passage."
Number two is whether you consider transit passage a different rule from that one,
and a rule as new as the common heritage of mankind, the archipelagic concept,
the economic zone concept, the new landlocked rights, the arctic exception, etc.
My point, of course, is that I believe that it is a new rule, and I would like to know
whether you really seriously maintain it is not. We did not need that rule before
because you did not have the problem, but now you do. That is why the new rule
was created, under some tension and with some reservations right to the end. I still
recall a series of questions I put to the cochairmen of the little straits negotiating
group, and they never answered them, but I have accepted the results and my
government has. So that is my first question. Was there a rule of nonsuspendable
innocent passage, and whatever happened to it along the way? How did it get to
be transit passage?
The second question is ancillary to that, but it is closely related. Why did the
Russians propose an agreement? I do not remember their calling for a Conference,
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so why did they propose agreement on a twelve-mile territorial sea coupled with a
high seas corridor? Was that not to resolve this very difficulty that we have been
just been discussing, as raised by Tommy Koh? That proposal evolved into the
concept of transit passage, and maybe that was not such a clever idea, in retrospect. But the original concept put forth by the USSR to Canada and to many
other countries through diplomatic channels was a twelve-mile territorial sea coupled with a high seas corridor.
Now those are just two basic questions. I know your answers will be honest
ones, but certain conclusions follow from that. In the Conference-and I am
speaking now as someone who actually chaired the informal negotiations which
led to the agreement on the consensus rule-the United States attached tremendous importance to the consensus rule. The United States did not invent the package deal concept. It accepted it, I think, reluctantly. The original U.S. approach
was a "manageable package" of issues, not the package deal, embracing all the
issues, but that was what was accepted by all, including the United States. The
package deal concept emerged as the comprehensive agenda emerged.
So you have, number one, the consensus rule; number two, the package deal
approach; and number three, what turned out to be the decision of the Conference
but which was implicit from the beginning, no reservations. So that is part of the
legislative history of this Convention. Now, I am aware that many answers can be
given as to whether a particular convention was a lawmaking convention or notat what point in time it becomes a lawmaking convention, at what point in time
certain parts of its provisions become accepted as lawmaking in nature, declaratory of the law if you wish. But I cannot understand how this sharp distinction
can be made in terms of what is received customary law, as between Part XI, for
example, and Part XII. They are equally novel, equally controversial. For those of
us involved in the environmental issues, emotions ran just as high, and a quasiideological approach was taken by the maritime powers. So I do not think you can
get away from this argument being put to you that you are picking and choosing.
I am not in favor of having a reversion to the chaos that caused the Conference in
the first place. I would like to see the United States operating on exactly the same
ground rules as everybody else. U.S. influence is so powerful that I think it would
help persuade others to act similarly, but when the United States has opted outand as has just been pointed out by Burdick Brittin-and shown signs of going
further and devising its own version of the economic zone incompatible with the
Convention and even its own version of the continental shelf definition incompatible with the Convention, you just cannot have your cake and eat it too. Certainly
it is in everybody's interest that we not shoot at each other in international straits,
but I do not see how the United States can impose on others obligations which it
itself is not willing to accept. So I guess my question is, what is the difference in
terms of customary law between Part XI and Part XII? Is it not simply that you
accept one and reject the other? I know you do not want to get into the customary
law argument. You say it is dangerous, but I find it equally dangerous that you
reject Part XI and still assume somehow you are going to be able to mine the
seabed without any let or hindrance.
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My only other questions, really, were versions or variations on those asked by
Tommy [Koh], and I am not personally that interested in pressing anyone on the
straits question, but it is illustrative because it goes to the heart of the matter. And
all the more so when we remember, and this is why I am raising these questions,
that the argument made in the early years of this Conference, one which I never
liked, was that the trade-off was to be resources in return for freedom of navigation. It was an implicit argument always that the developing countries would get
the resources and the major powers would get the freedom of navigation. Now we
find some developed countries demanding both, and one definitely demanding
both on its own terms, so I do not think you can analyze this Convention and its
legal import divorced from that legislative history. When you do, I think you have
great difficulty in determining that this provision is customary law; this is not. I
am not commenting on the ethics or morality of it. I am talking about it in strictly
legal terms.
One final question I would like to put to you-how much of the economic zone
is received customary law? Just the fisheries part? I suspect myself that it is the
only part. What about the environmental provisions? What about the marine
scientific research provisions? What about the seabed beyond the physical shelf
beneath the 200-mile zone? Are they all received customary international law? If
so, does your legislation have to be founded on the Convention?
And one very last question, the answer to which may trouble the Canadian
Government as much as anyone else, do you consider that the present provisions
on the continental shelf reflect existing customary international law? If so, how
would you explain legislation or intentions to pass legislation inconsistent with
that definition?
Now I know I have raised a host of questions. They all boil down to the same
one-what is customary law and what is not? And I suggest that it is impossible to
say at the present stage, in light of variations in state practice, how much of the
Convention's provisions are customary law and how much are not-with one possible exception, unfortunately-the twelve-mile territorial sea. I think it is here to
stay, and I do not think anybody would ever lose a case on it if it were challenged
in the International Court. We established it twelve years ago without protecting
our position in the Court. No one has ever taken Canada there. I hope that with
respect to at least some of the questions the answer could be shorter than the
question.
Thank you very much.
I will try to make the answer shorter than the question.
Tom [Clingan] will hit your latter questions, but I will comment on the earlier
part of your intervention, in which you asked whether or not we were aware of the
nonsuspendable rule of innocent passage in straits. I can assure you it is etched
firmly in my mind. That rule, in my judgment, made sense when we were talking
about a three-mile territorial sea. It is nonsense if we are talking about a twelvemile territorial sea because of the phenomenon of geography and the fact that it
would thereby overlap straits-significant straits-and fly in the face of a longADMIRAL HARLOW:
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term and essential practice of the bulk of the maritime community possessing maritime forces. So what happened is that as the perception grew that the twelve-mile
territorial sea was gaining legitimacy, it was recognized that there was a need to
articulate this balance that I mentioned earlier. It is not creating a new right, nor
is it envisioned that maritime nations will be able to do something they have not
otherwise done. What the Conference has been talking about over the years was
simply the need to articulate how you sort out these practices in order either to
continue them, which was the judgment of the international community, or to
prohibit them, which was not the judgment of the international community. So,
when you asked if transit passage is different form nonsuspendable innocent passage-yes, absolutely. It is a means of reflecting and articulating the practices that
will continue where previously the general perception was that there was a high
seas corridor through those straits.
It was not just a general perception. There was a high
seas corridor. Believe it or not there was, as a simple question of fact.
AMBASSADOR BEESLEY:

Well, the Soviets, of course, would not have agreed to that,
as far back as the 1930's.
ADMIRAL HARLOW:

That is why they proposed a twelve-mile territorial sea,
coupled with a high seas corridor-a proposal which was not accepted.
AMBASSADOR BEESLEY:

No, but it is hard for them to argue that they need not
recognize territorial sea claims up to twelve miles. Under those circumstances one
has to look at their practice, and if you do, I think you will discover that they have
stood for the proposition, and continue to stand for the proposition, that straits are
unique, a separable regime from territorial seas generally.
ADMIRAL HARLOW:

You mentioned that the Soviet Union had proposed a high seas corridor. That
is another type of bottle to put this wine into. It was another way of accomplishing what I think was accomplished by the Convention. It was not, I might
add for your information, only a Soviet proposal. The United States had also
sponsored that proposal. It was our judgment that perhaps that would have been
a clearer way to express what states had exercised and felt they had to continue to
exercise even with the broader territorial sea claim. So nonsuspendable innocent
passage, I think, is a dead letter if you presuppose the legitimacy of the twelve-mile
territorial sea, where such claims would overlap international straits. The new
way to articulate what I think has been going on for many years is the transit
passage regime, and I think it quite well articulates the rights that maritime
nations have asserted over the years. So I feel strongly that what we are talking
about is an articulation of an existing customary right, not a creation of a new one.
The Treaty did not create a new right the United States did not possess and had
not consistently asserted for many years.
Why did the rule of nonsuspendable innocent passage
exist then? Did it not disadvantage certain states?
AMBASSADOR

BEESLEY:
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ADMIRAL HARLOW: Yes, it did. Certainly there are twenty odd straits of significance that are less than six miles wide, and in those straits the balance, although
significant for maritime communities, was not in any order of magnitude as important as the straits that would be overlapped by a twelve-mile territorial sea. The
United States' judgment in 1958 was that a fair balance was achieved in such
straits so long as you could not suspend the right of an innocent passage-that is,
surface navigation was permitted warships. It was our view in 1958 that this
would accommodate the balance between the interests of the coastal states and the
needs of the international community with a three-mile territorial sea. But that is
not the case when you are presupposing a twelve-mile territorial sea for all coastal
states.
PROFESSOR CLINGAN:

I will just comment briefly on two things raised by Alan

[Beesley]. First, I want to take issue with your choice of words. I know you are
always very careful with your choice of words. By the way, I am getting in trouble;
this guy is my Chairman, you know. I am likely to get fired tomorrow [laughter].
You choose your words carefully and for effect, and you are very good at it. At one
point you asked, why does the United States seek to impose the rules for straits and
archipelagos on somebody else while at the same time rejecting the others? We are
not seeking to impose anything on anybody. Therefore, I take issue with the use of
the word "impose." My plea is just the opposite. My plea is for maritime powers
and other states alike to recognize the global national interests in avoiding chaos in
these critical areas. That is the important thing, as far as I am concerned. If we
are going to continue in debates of this kind, I am afraid of what is going to
happen. If you are successful in persuading me that these provisions should not be
followed, then I think there will be no choice for the United States but to fall back
on what it has traditionally perceived as customary rules-the three-mile limit for
one, the rejection of the archipelagic principle for another. I do not think that is in
anybody's best interest. That is why I think we should avoid these debates and get
on with the business of dealing with how we are going to have global stability in
navigation around the world. I do not think it is wise or prudent to isolate one or
more maritime powers and drive a wedge in traditional alliances for the benefit of
pursuing a customary international law argument.
With regard to your specific questions, you asked me if the economic zone is
customary international law. If so, what parts of it are included? Obviously, I can
only give a partial answer to that. Do you want my own personal judgment? I
think there is plenty of evidence on the record there that the principle of an exclusive economic zone is either customary international law or so close to it that no
one would seriously argue any more a coastal state's rights with respect to resource
management in a zone adjacent to its coast. No one can say-because it is too
early in the game-no one can say what the precise content of that principle is. I
would have to withhold my judgment on specifics because I just do not know, and
I do not think anyone else knows what they are. But I think that if you are going
to try to find out, the best guidance is what was agreed to by consensus in the
Treaty, because there is a large body of international lawyers that is giving its
approval to a concept in a treaty that has content to it, Why not take advantage
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of that view as the best guidance? As the International Law Association Committee on the Exclusive Economic Zone itself said, it is the best guidance for the
future conduct of activities with respect to the economic zone. Now, with respect
to the distinction between Part XI and the rest of the Treaty, I will, in just one
sentence, simply ask a question back. How do you create an International Seabed
Authority by customary international law? I think that is the distinction.

